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 1.  TIME:  8:30   CASE#: MSC14-00504 
CASE NAME: NRG RENEW LLC V SUNPOWER CORPO 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS AS TO 
SUNPOWER''S 2ND COA FILED BY NRG RENEW LLC, NRG ENERGY, INC. 
* TENTATIVE RULING: * 
 
Off calendar. 

  

  
 2.  TIME:  8:30   CASE#: MSC14-00504 
CASE NAME: NRG RENEW LLC V SUNPOWER CORPO 
SPECIAL SET HEARING ON: MOTION IN LIMINE RE: CONTRACT 
INTERPRETATION SET BY NRG 
* TENTATIVE RULING: * 
 
 Off calendar. 

  

 3.  TIME:  8:30   CASE#: MSC14-00504 
CASE NAME: NRG RENEW LLC V SUNPOWER CORPO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Off calendar. 

  

 4.  TIME:  8:30   CASE#: MSC15-01816 
CASE NAME: JC MANUEL ARRIOLA VS. BLACK DI 
HEARING ON MOTION TO/FOR STAY PROCEEDINGS PURS TO CC 930(B) 
FILED BY DISCOVERY BUILDERS, INC, BLACK DIAMOND LAND INVESTORS 
* TENTATIVE RULING: * 
 
/// 

Defendant Black Diamond Land Investors LLC (“Black Diamond”) has filed a motion to stay this 
action premised on Civil Code § 930(b) (the “Motion”). The homeowner plaintiffs in this case, JC 
Manuel Arriola et al. (“Plaintiffs”) oppose, contending that Black Diamond waived any right it 
may have had to require compliance with the prelitigation procedures found in Civil Code §§ 896 
et seq. (commonly and herein referred to as “SB 800”). 
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I. Relevant Law 

Civil Code § 910 provides: 

Prior to filing an action against any party alleged to have contributed to a violation 
of the standards set forth in Chapter 2 (commencing with Section 896), the 
claimant shall initiate the following prelitigation procedures 

Section 910 and the sections that follow then set forth the referenced prelitigation procedures. 

Civil Code § 930(b) provides the basis for bringing a motion to stay a construction defect action 
when the plaintiff has not complied with the prelitigation procedures. It states: 

If the claimant does not conform with the requirements of this chapter, the builder 
may bring a motion to stay any subsequent court action or other proceeding until 
the requirements of this chapter have been satisfied 

Prevailing law says that a construction defect defendant like Black Diamond has, in effect, a 
statutory right to the “opportunity to avoid expensive litigation by correcting any defects when 
notified by a dissatisfied homeowner.” Standard Pacific Corp. v. Super. Ct. (2009) 176 
Cal.App.4th 828, 833. The homeowner bears the burden of showing that in any particular case, 
the prelitigation procedure need not be followed. Id. at p. 834. 

There appears to be no dispute that in this case, the prelitigation procedure was not followed by 
Plaintiffs. Thus, the Court’s starting point is that the Motion must be granted, unless the Plaintiffs 
can demonstrate a particular reason or reasons for concluding otherwise. 

II. Relevant Procedural Background 

The complaint in this case was filed on October 3, 2015. Black Diamond was served with the 
complaint on December 17, 2015, and answered on March 15, 2016. The spring and summer of 
2016 were marked by the Court issuing multiple orders to show cause to counsel for Plaintiffs, 
and one to counsel for Black Diamond, for various failures to appear and generally delaying the 
case from progressing meaningfully. 

On November 29, 2016, the parties submitted a proposed case management order, which the 
Court entered on January 6, 2017. The opposition says that since that time, all of the following 
litigation activity has occurred: 

 Plaintiffs prepared and served a preliminary defect list, cost of repair, detailed 
component cost sheets, and picture book; 

 The parties met and conferred concerning, and ultimately stipulated to, a special master 
to assist in the litigation; 

 The homes were made available for visual inspections in January 2017; 

 Following the inspections, five of the homes were dismissed from this case in April 
2017;  

 One additional inspection was scheduled to occur on May 19, 2017; 

 The parties have exchanged expert witness designations; and, 

 A further case management conference was held (on April 18, 2017) and a trial date set 
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(for February 26, 2018). 

The Motion followed on April 19, 2017. 

III. Discussion 

As noted above, Plaintiffs contend that Black Diamond waived its right to require Plaintiffs to 
engage in the prelitigation procedures set forth in Civil Code § 910 et seq. The opposition 
exclusively discusses waiver in the context of arbitration. However, the “right” to have a 
particular dispute resolved via arbitration rather than by trial is a “right” that arises out of a 
contract between the parties to that particular contract. Additionally, the law surrounding 
disputes about the proper forum to resolve litigation is fairly well-developed and is specific to 
that subject matter. The Court does not find cases discussing the waiver of a contractual right to 
arbitration particularly helpful here. 

Black Diamond’s right to the benefits of the prelitigation procedure found in SB 800 does not 
arise from any contract. That right arises by statute. Standard Pacific Corp. v. Super. Ct., supra, 
176 Cal.App.4th at pp. 833-834. However, the doctrine of waiver applies to statutory rights as 
well as contractual rights, unless there is a specific statutory provision prohibiting waiver. “We 
see no good reason why the waiver doctrine should not apply if the [facts] show that [there was] 
a knowing, intelligent, and voluntary waiver in circumstances where [the party purportedly 
waiving a statutory right] might reasonably anticipate some benefit or advantage from the 
waiver.” Bickel v. City of Piedmont (1997) 16 Cal.4th 1040, 1048; see also Outboard Marine 
Corp. v. Super. Ct. (1975) 52 Cal.App.3d 30, 41; Civil Code § 3513. Waiver may occur through 
words or conduct. E.g., CACI 336. 

Here, Black Diamond’s right to have this action stayed pending compliance with Civil Code § 
910 et seq. accrued when it was served with the complaint in December 2015. It is true that 
since that time, there have been delays in the progress of this litigation. In its reply papers, 
Black Diamond blames Plaintiffs for those delays, but even assuming, arguendo, that Plaintiffs 
are to blame for all of the delays, the Court fails to see how that is relevant. Ultimately, at no 
point during this litigation was Black Diamond precluded from filing a motion to stay under Civil 
Code § 930. 

From the time it was served with the complaint in December 2015 to the time it filed the Motion 
on April 19, 2017, Black Diamond made a knowing and voluntary choice to continue litigating 
this matter without insisting that Plaintiffs comply with Civil Code § 910 or contending that the 
matter ought to be stayed until such time as Plaintiffs did so. For example, Black Diamond 
negotiated and submitted to the Court (jointly with Plaintiffs) a Case Management Order that 
expressly required Plaintiffs to undertake substantial efforts, including document production (see 
CMO ¶ 8), preparation of a statement of claims, defect list, and cost of repair (CMO ¶ 10), 
making the subject homes available for visual inspection (CMO ¶ 11), and identifying and 
disclosing expert witnesses (CMO ¶ 14). Black Diamond did not seek a stay in advance of 
submitting the CMO. Black Diamond did not seek a stay after the CMO was entered. Later, a 
trial date was set, but still Black Diamond did not seek a stay. Black Diamond did not seek a 
stay in time to relieve Plaintiffs of the obligations imposed on them by the CMO. 

In short, the conclusion that Black Diamond waived its statutory right to insist that Plaintiffs 
comply with Civil Code § 910 et seq. is inescapable. Black Diamond knew that the complaint 
alleged at least one SB 800 cause of action, triggering the requirements of that statute. Black 
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Diamond knew that Plaintiffs had not complied with Civil Code § 910 et seq. And yet Black 
Diamond made a voluntary and knowing choice to let the litigation proceed for 17 months, 
accruing benefits along the way (such as information gained from discovery, forcing the 
Plaintiffs to expend time, effort, and resources, and the dismissal of five of the nine homes in the 
original complaint).  

The reply discusses Standard Pacific and contends that Standard Pacific stands for the 
proposition that Plaintiffs must demonstrate that they are excused from the requirements of SB 
800. That is correct, but Plaintiffs have met that burden. The facts here show that Black 
Diamond made a knowing, intelligent, and voluntary decision not to pursue a stay under SB 800 
for seventeen months, all the while reaping benefits from the continuation of the litigation. The 
Court concludes that Black Diamond has waived its right to have this matter stayed under Civil 
Code § 930(b). The Motion is denied. 

  

 5.  TIME:  8:30   CASE#: MSC16-01237 
CASE NAME: WILLIAM HAYNES VS. RELIABLE TR 
SPECIAL SET HEARING ON: TO/FOR FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT SET BY COURT 
* TENTATIVE RULING: * 
 
The parties are to appear.   
 
The Court notes there is no declaration from Mr. Haynes attesting to the number of hours he 
spent on the matter, in support of his request for a “class representative enhancement award.”  
Counsel may either bring such a declaration to the hearing or Mr. Haynes may appear and 
testify as to his involvement in the case. 
 
  

  

 6.  TIME:  8:30   CASE#: MSC16-01237 
CASE NAME: WILLIAM HAYNES VS. RELIABLE TR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 The parties are to appear. 
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 7.  TIME:  8:30   CASE#: MSC16-01714 
CASE NAME: BECKLES VS R. A. ROGERS INC. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear.  (Telephone appearances are sufficient.)  The Court has read the 
Declaration of Matthew Loker which says “No direct or indirect consideration has been given for 
the dismissal of the class members’ claims.”  However, Rule 3.770 required a statement of 
whether “consideration, direct or indirect, is being given for the dismissal…”  
 
The issue is not whether consideration was given for dismissal of the claims of the members of 
the class, but whether any consideration was given for dismissal of the action.  The Court 
cannot tell if the named plaintiff or counsel received anything in connection with the dismissal. 
 
 Counsel shall appear and make that clear. 

  

 8.  TIME:  8:30   CASE#: MSL16-00372 
CASE NAME: KELSTIN GROUP VS. REED 
HEARING ON MOTION TO/FOR RECONSIDERATION OF ORDER FILED BY 
KELSTIN GROUP, INC. 
* TENTATIVE RULING: * 
 
 The Court ordered defense counsel to itemize the “attorney fees and costs incurred by 
defendants…”  Defense counsel has stated the amount of time spent and itemized some costs, 
but has not stated the “fees…incurred by defendants.”  The Court is unable to tell if defense 
counsel’s declaration is artfully or inartfully drafted, but in either case, it does not provide the 
information that was ordered to be provided.   
 
There is no objection to items 5 and 6, so the Court shall award defendants the $997.50 
incurred for the transcript and the $67.90 cost of filing.  However, if defendant seeks 
“fees…incurred by defendants…” it must give notice that it wishes to argue the tentative ruling 
and provide a supplemental declaration no later than 8:30 a.m. on May 25, 2017.  The Court will 
review it at the hearing. 
 
The Court has reviewed the declarations regarding Ms. Schmid’s offer of proof.  (It has not seen 
an opposition from defendants.)  The offer of proof is sufficient to re-open trial and take Ms. 
Schmid’s evidence.  The parties shall appear to set the matter for further trial.  If the only issue 
to be discussed is trial setting, they may appear by CourtCall. 
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 9.  TIME:  8:30   CASE#: MSL16-02522 
CASE NAME: DISCOVER BANK VS WILSON 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious.  It is, therefore, granted. 

  

10.  TIME:  8:30   CASE#: MSL16-02582 
CASE NAME: CAPITAL ONE VS. GRECH 
HEARING ON MOTION TO/FOR ENTER JUDGMENT FILED BY CAPITAL ONE 
BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Vacated. 

 


